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A3, 19824EBLEDHEIZ L V. BUEDO AR (the Constitution Act, 1867) (2 H S 7z,
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See Ford v. Quebec (Attorney General), [1998] 2 SCR. 712 at 766.

See Ibid., at 136-137. See Richard Moon, The Constitutional Protection of Freedom of
Expression (University of Tronto Press, 2000) at 32.
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Freedom of Expression in Canada
—Focusing on Judicial Review Framework—

SUZUKI, Takayuki

Seventy years have passed since the Constitution of Japan was enforced, many
constitutional precedents have been found by the Supreme Court in Japan, and examined
by scholars. In Japan, the so-called “three part judicial review (Drei Schritt Priifung) " of
Germany has attracted interest recently because doctrines of precedent of Japan are
compatible with it. However, it is difficult to introduce this system into Japan because of
differences between them, such as the judicial review system.

On the other side, although Canadian law has its origins in the laws of England as well
as the United States, Canada has adopted a two-step approach similar to the three part
judicial review. This approach in Canada has never been understood as a judicial review
standard for constitutionality, but as “the basic framework for analysis”. Courts in Canada
indicate that what is important is the context of specific factual relations. The judicial
review framework in Canada has the advantage of not making inflexible judgements for
constitutionality that use judicial review standards, but it has theoretical clarity and makes
flexible judgements that consider specific circumstances.

Part 1 of this paper describes the two step approach that is the judicial review framework
in Canada, and the Oakes Test that is the substantial requirement for it. Part 2 analyzes the
particular matter of the realm of freedom of expression in this judicial review framework.
Part 3 explains the international status and versatility of the judicial review framework in
Canada. From these descriptions, this study considers their significance and applicability

for Japan.



