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(—) Emmerich De Vattel, Les Droit Des Gens, Ou Principes De La Loi Naturelle, Appliques a La Conduite Et Aux Affaires Des
Nations Et Souverains 18, 7 (Charles Fenwick trans., 1916).

(=) UNCharter, art. 2 (1).
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ed., 1975); Vicki Jackson,Comparative Constitutional Law (1999); Michael Von Lothar, Der Allgemeine Gleichheitssatz Als Meth-
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() KBHURPRDY — SKECHNKKE [P ROH" KRWEEPRRWIEe®] VRS #1443 pacta sunt
servenda € EWR{EOW 5:0° 48040 [RRWTA 04 IV QR MErEwWREE O™ HEE" 1) RO QKRR Y

168



552858 1 5 (2008429 A)

WEERSE

BIC DM RIS.085° | ©48:0° Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UN.TS.
331, reprinted in 8 LL.M. 679.

(w) See, e.g, UN.Charter, supra note 2, in art. 2, in art. 2 (1)and art. 18 (1). [$HNCERHER" | EHQREkEE VTt~ e |

(«©) See, Vienna Convention on Diplomatic Relations, April 18, 1961, art. 23-31, 23 US.T. 3227, 500 UN.T.S. 95; see, also Eileen Den-
za, Diplomatic Law (1998).

(v~) See, e.g., UN.Charter, supra note 2, in art. 27 (3).

(o0) See, 1944 Articles of the International Bank for Reconstruction and Development (World Bank), art. 5 (3) (a), 2 UN.TS. 39,
134, 606 U.N.T.S. 266.

(o) See, generally John H. Jackson, The World Trading System: Law and Policy Of International Economic Relations 305-17(2d
ed, 1997); Terence P. Stewart, The Gatt Urguay Round: A Negotiating History (1986-1992), at 2241 (Trade-Related Aspects of
Intellectual Property Rights) and 2335 (Services) (1993).

(2) See, Burns H., Weston, Security Council Resolution 678 and Persian Gulf Decision Making: Precarious Legitimacy, 85 Am. J.
Intl L. 516, 523-524 (1991).

(=) See, Judith Miller, Mideast Tensions: Kuwaiti Envoy Says Baker Vowed “No Concessions’ to Iraqis” N.Y. TIMES, Dec. 5, 1990,
at A22.

() See, Lotus Case (France v. Turkey) 1927 PCL]J. (ser. A) NoJ9, at 18, 28; Asylum Case (Colombia v. Peru) 1950 1.CJ. 265, at
276-7; Right of Passage Case (Portugal v. India) 1960 1.C.J. 6, at 42-43; North Sea Continental Shelf Cases (Federal Republic of
Germany v. Denmark / Federal Republic of Germany v. Netherlands) 1969 1.CJ. 3, at 44, p.77.

() Peter Haggenmacher BEUIQ - LK Q0 LUHEE N o@.Q0407 HETHEFET " BRI QEEVRKWIEE ek L’
HERIOREWKNEL L4835 S WK% See, Peter Haggenmacher, “La doctrine des deux elements du droit coutumier

dans la pratique de la cour internationale,” 90 Revue generale de droit international public 5 (1986).
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() See, Anthony D'Amato, The Concept of Custom in International Law (1971); Michael Akehurst, “Custom as a Source of In-
ternational Law,” 47 Brit. Y.B. Int'l. L. 1, 1-3 (1974-75); Anthony D’Amato, International Law: Process and Prospect 124 (1987)
(discussing the debate between Michael Akehurst and Anthony D'Amato over which kinds of behavior count as state practice).

($2) See, North Sea Continental Shelf Cases 1969 (Federal Republic of Germany v. Denmark / Federal Republic of Germany v.
Netherlands) 1.CJ. 3, at 42, p.73.

(2) See, South West Africa Cases (Second Phase) (Ethiopia v. South Africa / Liberia v. South Africa), 1966 1.C.J. 6, at 250, 291
(dissenting opinion of Judge Tanaka); North Sea Continental Shelf Cases 1969 (Federal Republic of Germany v. Denmark / Fed-
eral Republic of Germany v. Netherlands) L.C.J. 3, at 43, p.74.; Mark Villiger, Customary International Law and Treaties 4 (1997);
Bin Cheng, “United Nations Resolutions on Quter Space: “Instant” International Customary Law?” 5 Indian J. Int’l. L. 23 (1965).

(%) Charles De Visscher, Theory and Reality in Public Intrnational Law 147 (Percy Corbett trans., 1957).

(%) See, Micheal Reisman, “The Cult of Custom in the Late 20" Century,” 17 Cal. W. Intl. L. J. 133 (1987). EERm[EI&&:H © MM EEgH
HAT ROV ONECERNLB K-SR\ 50° Oscar Schachter, New Custom: Power, Opinio Juris and
Contrary Practice, in Theory Of International Law At The Threshold Of The 21% Century: Essays In Honour Of Krzysztof Sku-
biszewski 531 (Jerzy Makarczyk ed, 1996); Serge Sur, Relations Internationales 246-9 (1995).

(D) WESREVE O UL-2 S BK S ~0480° Michael Akehurst, Custom as a Source of International Law, 47 Brit. Y.B. Intl. L.
1 (1974-75); Percy Corbett, The Consent of States and the Sources of the Law of Nations, 6 Brit. Y.B. Int'L. L. 20 (1925); Anthony
D’'Amato, The Concept of Custom (1971); Rene-Jean Dupuy, Coutume sage et coutume sauvage, in Melanges Offerts, Charles
Rousseau 75 (1975); Paul Guggenheim, Les deux elements de la coutume en droit international, in 1 La Technique Et Les Princi-
pes Du Droit Public: Etudes En L'Honneur De Georges Scelle 275 (1950); Peter Haggenacher, La doctrine des deux elements du
droit coutumier dans la pratique de la cour internationale, 90 Revue Generale De Droit International Public [R.G.D.IP.] 5 (1986);

Hans Kelsen, Theorie du droit international coutumier, Revue Internationale De La Theorie Du Droit [RIT.D.] (new series) 253
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(1939); Lazare Kopelmanas, Custom as a Means of the Creation of International Law, 18 Brit. Y.B. Intl. L 127 (1937); Joseph
Kunz, The Nature of Customary International Law, 47 Am. J. Intl. L. 662 (1953); Vaughan Lowe, Do General Rules of Interna-
tional Law Exist? 9 Rev. Intl. Stud. 207 (1983); Iain MacGibbon, Customary International Law and Acquiescence, 33 Brit. Y.B.
Int'l. L. 115 (1957); Myres S. McDougal, The Hydrogen Bomb Tests and the International Law of the Sea, 49 Am. J. Int'lL L. 356
(1955); Venkata Raman, Towards a General Theory of International Customary Law, in Towards World Order and Human Dig-
nity: Essays in Honor of Myres S. McDougal 365 (Michael Reisman and Burns Weston eds., 1976); Oscar Schachter, Entangled
Treaty and Custom, in International Law at a Time of Perplexity: Essays in Honour of Shabtai Rosenne 717 (Yoram Dinstein
ed, 1976); Serge Sur, La Coutume International (1990); Hugh Thirlway, International Customary Law and Codification (1972);
Karol Wolfke, Custom in Present International Law (2d ed., 1993); Nancy Kontou, The Termination and Revision of Treaties in
Light of New Customary International Law (1994); Rein M<um u>llerson, The Interplay of Objective and Subjective Elements
in Customary International Law, in International Law: Theory and Practice: Essays in Honour of Eric Suy 161 (Karel Wellens
ed., 1998). See, also Rudolf Bernhardt, Customary International Law, in 1 Encyclopedia of Public International Law 898 (Rudolf
Bernhardt ed., 1992).

(K) HERHVEEEREKVORA Y O 3 Vv EKWREE See, Judith Goldstein et al, Legalization and World Politics, 54 Intl. Org., 385

(2000); The Role of Law in International Politics (Michael Byers ed, 2000); Anne-Marie Slaughter, Andrew S. Tulumello and
Stepan Wood, International Law and International Relations Theory: Toward a New Generation of Interdisciplinary Scholarship,
92 Am. J. Int'l. L. 367 (1998). MR &R U R QPR S NN O — D W B KR See, Friedrich Kratochwil, Rules,
Norms, and Decisions: On the Conditions of Practical Legal Reasoning in International Relations and Domestic Affairs 84-93
(1989); Serge Sur, La Coutume International (1990); Harold Hogju Koh, Contemporary Conceptions of Customary International
Law:; Remarks, 92 Am. Soc. Of Intl. L. Proc. 37 (1998); Michael Byers, Custom, Power and the Power of Rules (1999); Jack L.
Goldsmith and Eric A. Posner, A Theory of Customary International Law, 66 U. Chi. L. Rev. 1113 (1999); Stephen Toope, Emerg-
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ing Patterns of Governance and International Law, in The Role of Law in International Politics 91, (Michael Byers ed. 2000);
Gerry Simpson, The Situation on the International Legal Theory Front: The Power of Rules and the Rule of Power, 11 Eur. J.
Int'l. L. 439 (2000).

(X)) See, e.g, Phillip Trimble, A Revisionist View of Customary International Law, 33 UCLA L. Rev. 665 (1986); Curtis A. Bradley
and Jack L. Goldsmith, Federal Courts and the Incorporation of International Law, 111 Harv. L. Rev. 2260 (1998); W& L4
Harold Hogju Koh $&+0 Q@ E#1~y 4" Is International Law Really State Law? 111 Harv. L. Rev. 1824 (1998).

(]) See, e.g, Olufemi Elias, The Nature of the Subjective Element in Customary International Law, 44 Int1 & Com. Q. 501 (1995);
I M. Lobo de Souza, The Role of State Consent in the Customary Process, 44 Int'1 & Comp. L. Q. 521 (1995); Maurice Mendelson,
The Subjective Element in Customary International Law, 66 Brit. Y. B. of Intl. L. 177 (1995).

() See, Anthony D'Amato, The Concept of Custom 74-75 (1971).

(&) See, John Finnis, Natural Law and Natural Rights 23845 (1980); James Crawford and Thomas Viles, International Law on a
Given Day, in V<um o>lkerrecht Zwischen Normativem Anspruch Und Politischer Realit<um a>t: Festschrift F<um u>r Karl
Zemanek 45 (1994).

(8) See, Peter Benson, Francois Geny's Doctrine of Customary Law, 20 Can. Y. B. of Int'l. L. 267, 276-7 (1982) (discussing Fran-
cois Geny, Methode D'interpretation Et Sources En Droit Prive Positif 367-71 (2, 1919)).

(8]) Michael Byers, Custom, Power and the Power of Rules 212 (1999).

(R) #RHTOmE ' O 2 W EENBEWINEE See, John Ruggie, Constructing the World Policy: Essays on International Insti-
tutionalization (1998); Alexznder Wendt, Social Theory of International Politics (1999); Benedict Kingsbury, “Indigenous Peo-
ples” in International Law: A Constructivist Approach to the Asian Controversy, 92 Am. J. Intl. L. 414 (1998); Benedict Kings-
bury, The Concept of Compliance as a Function of Competing Conceptions of International Law, 19 Mich. L. Int'l. L. 345 (1998).
HERSEREHE O R B E KWwH\EE® Edward Carr, The Twenty Years' Crisis (2™ Ed., 1946); Hans Morgenthau, Poli-
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tics Among Nations (2®. Ed., 1954); Georg F. Kennan, American Diplomacy (1984); Kenneth Waltz, Theory of International Poli-
tics (1979).

(R) ENENOME BRI KWHREC Robert Keohane, International Instisutions and State Power (1989); Stephen Krasner,
Structural Causes and Regime Consequences: Regimes as Intervending Variables, in Stephen Krasner, International Regimes 1

(1983); Oran Young, International Cooperation (1989).
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